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‘This submission on behalf of American Federation of State, County &
Municipal Employees PEOPLE and Lee A. Saunders, as treasurer (collectively,
“Respondent” or “AFSCME PEOPLE"), responds to the October 22, 2010 complaint
filed by Let Fresitom Riag, Inc. (“Complaimant™).

' Camplainant alleges that because AFSCME PEOPLE's Qctober 2010
independent expenditures were made after the publication of news stories wherein
Members of Congress and their staff were quoted expressing frustration at the lack of
third-party spending for Democrats, AFSCME PEOPLE’s expenditures resulted from
a request or suggestion described at 11 C.F.R. § 109.21(d)(1), and, thus, constitute
coordinated contmunications as defined at 11 C.F.R. § 109.21. As explained below,
the complaint lacks sufficient facts to allege a violation of a statute or regulation, 11
C.F.R § 111.4(d)(3), amd the facts thet are alleged — if trus — provide no basis for a
reason to kelieve finding by tie Commission. Furthermore, the attual faots contradict
Compiainant’s unsshstantizénll azrertions that Rospondent’s communicoatians nesualted
froin a request er suggestion that would cause them to be “eoardinated
communications.”

A. Co nhintLinh ufficient Pacts a Violation and Is
hasufficient to Warfant a Reason to Believe 1nding.

The Commission may find reason to believe only if a complaint sets forth
sufficient specific facts, which, if proven true, would constitute a violation. See
C.F.R. §§ 114(a), (d). Unwezranted legal conclusivns fioe asserted Sits or mere
speculation will syt be weuzpled as trae, zud provide xo imdepindent basis for
investigation. See Commissioners Mason, Sandstrom, Smith and Thomas, Statement
of Reasons, MUR 4960 (Dec. 21, 2001).
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" The complaint ﬁleges, based on news reports published in Roll Call on September 17,

" 2010 and in Polisico on Septuxbur 22, 2010, that: (1) ih September 2010, some Demwosstic

House Miaiberts were frustvated by thee lack of thifti-gerty seending ta supgurt their re-election
efforts; (2) this frustration was coneyed to Spealier Noncy Peiasi md Congressmen Jnhe
Latsan; (3) an enenymous saurce quoted Pelosi tql-lnganocmnc fresiemen Members of
Congress, “I'm saying get out there,” and “[w]e need mare;” (4) that Larson expressed “hape
and trust that people inclined to support us will gst out there and do the job that’s going to need
to be done”; (5) Larson says “they” ask groups on a “regular basis” to get involved in the effort
to support Democrats; and (6) these statements amount to requests or suggestions that third-
parties create, produce or distribute cummmieaﬁmm. See Complaint at 2 - 3.

-, Further, the conoglxint aileyes that “{a]ll expeaditures by third-friety Respmdmts

- following the demands of Pelosi and her henchmen are illegal in-kind cot?orate and union
* contributiona to the campaigns af the saferonami Desrnceatie cmididstes.”” Sae Complaint at7.
" Yet, ﬂa.mnplamt:sdevoxdofspamﬁcﬁm that would, if provem true, giverise to a violation of

cither the Federal Election Campaign Aat of 1971, 2 U.S.C. 431 et seq., as ammded (“FECA”

“the Act") or the Comnmission’s segulations by AFSCME PEOPLE.

1. Compiaimant Does Not Allegv, and No Evidence Indicates, that Any
Person Covered By § 105.21(¥)(1) Ever Directed Any Request or
Suggestion to AFSCME PEOPLE.

‘With respect to AFSCME PEQPLE, the only spexific fact Oomplmm offers in support
of this allegation is the fact that AFSCME PEOPLE increased its independent expenditure
activity after the reports in Roll Call and Politico.® See Complaint at 5. Complainant offers no
evidence — and dces nat even allege — that Pelosi, Lassan or any other eandidate, candidate’s

" committee, political party committee or an agent of any of those ever contacted AFSCME

PEOPLE (or its connected organization) to request or suggest that it create, produce or distribute
a comnmunication referring to any candidare or political party. There is no mention of AFSCME .
PEOFLE in either tho Roll Call er Politico story, and certainly ao reavonnble inference can be.
drpan fiza aithen of thosw staries that :my condidate; ramiidtte’s cconeeittne; political party
committee or an agent of any of those ever sontssted AFGI"MB PEOPLE with a mtquest or
suggestion that it fund o8y cemnsenigation.

To thcr.hut thntComplammt intends to allege that tlnzoﬂ Call and Polisio storts

" themnselves constitute requests or suggestions that AFSCME PEOPLE or same other pesson

create, produce or distribute a communication, the allegation is insufficient to establish a

'lnM'wmmmhﬁthmmamm Instead, it is a political comenittes
desgribed at 11 C.F.R. § 100.5(b), s is funds are oomguised of weltntivy contriiutions frow AFSCIE's restticnd
class. Thus, even assuming AFSCME PEOPLE’s expenditures were coordinated communications — they are not —
they could not constitute “illegal in-kind corporate [or] union contributions™ as alleged by Complainant. .
’Tlmewm&mgmudabwtmommnﬁmmmmg:belecﬂqmmh&dspmdmguﬁeeluﬁmappmw
As the Commission is well aware, most teleyision and radio ads referencing candidates run in the time period
leading up to an clection. See Opp. Br. of Defs. at 97, McConnell v. FEC, 251 F.Supp.2d.175 (D.D.C. 2003).
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- violation of the Act or the Commission’s regulations.} As the Commission explained in its

Expioroition smd Jastificiation for 11 C.F.R. § 109.21(6)(1), the request or suggssiien condnat
standard js m¢ ininmdexd t6 creer n:quests or suggestiens mada to tha ganeral public, but oaiy
thasc tfet nre made diractly to a discrete gromgyor selact andisnce, sach us during a apeech at an
invitation-anly dinper.” See Explanatian and Justification, ;68 Fed. Reg. 432 (Jan: 3, 2603).

AFSCME PEOPLE made independent expenditures in 4 congressional dlstncts (MI-7,
OH-16, PA-3 and PA-8) after the publication of the Roll Call and Politico reports.* Itis -
important to note that none of the candidates runmng manyofthosedlsmas:smmuoned in
either the Roll Cali or Politico stories, and it is ot alleged, nor is there any evidence, that any of
the camdidates in those 4 cergressional districts or their coommittess (er an agent of either) ever

regmesiod or suggested st AFSCME PEGPLE er any sthor pxmon aisate, produce ar distiimite
any mmnm

2. Complainant Does Not Allege, and No Evidence Indicates, that Pelosi or
" Larson Is an Agent of Any Other Candidate.

.. Evenif Pelosi or Larson did request or suggest that some third party create, produce or

" distribute a communication satisfying the content prong of 11 C.F.R. § 109.21 and which was'

distributed in a congressional district other than Pelosi’s or Larson’s, the request or suggestion
would not carve a resulting cormication to bre a coerdimted comesunication unless the -
requautor or sagygestas wess Lk agans of the candidtae (or of tize apponent of the candidate)
refesemced b thn cormpmizhtion. Ses Explanation and Justificution, Gil Fed. Reg. 431 (Ja. 3,
2003) (“Whate Ceadidata A requeats or suggests that a/thicd party pey for an ad expanmly.
advocating the electian of Candidate B, anil thie third party gublishes a cammunication withnn -

‘ reference to Candidate A, no ouorcknahonwrllresultbotweenCandulateBmdﬂlethudpmy

payor. However, if Candidate A isan agent’ for Candidate B... then the communication would

.-becoordmated")

Complainzat never allegu timt Pelosi or Larson hus “aceual authwrity, either express er

" implied,” to act en behalf of any other candidatn. See 11 C.F.R. § 109.3. Aceording to the Roll

Call stary cited in the complaint, by the time Congressman Larson is presented with complaints

-about third-party spending, he responds that he asks groups to “get involved”. on a “regular

basis.” Likewite, aonomsling ta tht Pofitiso story, Peloai’s smanes to fi complailds was that

? This is the case even assuming that the statentents sttributed to Pelosi, Larson and others in the Roll Call and
Politico reporm (both of whioeh ard cliock-a-blosk with anosymeus sownces) aw= aucurate. Fo express “hope sl trust
thay peaple will gei out them: and du the job that’s gsiayg o nasl 10 be dans,™ or 1 “ask graups oh & ‘reguler basis’ to
get involved in the effort to support Democrats this election,” Complaint at Att. 1, does not amount to requesting or
suggesting that any person create, produce or distribute a public communication referring to a clearly identified
candidate or political party. See 11 C.F.R. § 109.21. Nor do the statements “I’m saying get out there,” or “[w]e
need muze.” Compimint st Ant. 1. [taeed, auon if it s trya tau Pelarti was “trying to get silind Kheoxi gremfps to give
Houan Dessecisis xonte sir gover,” Camplaii: at id., Liis doca nat zuean Pelosi wes suggesting os requessing tha a
Pupndumyeﬂmnuﬂmnﬂ“iﬂnﬁyﬁwwnﬂmnﬂl GFR §109.21.

Atsscimant 1 & the Camplsint states dut AFSCME PEQPILE rozde a $750,090 indopendent enponéithre on
Ociober 6, 2010 o oppoes Reid Ribbio in Winconsin's B* congressional district. AFSCME PEOPLE did not make
any suoh expenditura. Rather, AFSCMEmdethatmdepudmtumdlm See FEC filing 496966.
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she was already telling groups “we need more.” Both of these stories suggest that the
Deanocriwm iodgimg the complaints were unsware that Pelosi antl Laresn Bad already bosn
encouraging third posties to “get involvad” or “get out there,” implying that if any necatest or
suggeatiam wns nmis by Pelesi and Lareon, it was madp whilu acting without sutual autharity.
&

Even assuming arguendo that Pelosi and/or Larson was an “agent” of some candidate,
there is not a scintilla of evidence offered, nor is it even alleged, that Pelosi and/or Larson was
the “agent” of a candidate-on the ballot in one of thie 4 congressional districts where AFSCME

PEOPLE made mdependmt expenditures.

Complainunt has faited t recite any facts demonstrating that a candidate, candidate’s

_ committee, political party committee (or an agent of one of those) ever requested or suggested

that AFSCME PEOPLE crante, pradiree ar distribmte any eorosmnieatiom, on that any of
AFSCME PEQPLE'’s mmmnunicatinne resultad. frony sroh a rsaquest on suggestion. Furthewnare,
Cemplainant has offered no evideiice to show that evan if Pelosi or Larson liad iaede a request or
suggestion of some third-party, they did 20 as an agent of any candidate, muoh less.one of the
candidates in the 4 congressional districts where AFSCME PEOPLE made independent

- expenditures. Because the Complaint fails to set forth specific facts alleging that AFSCME

PEOPLE's independent expenditures resulted from a request or suggestion described at 11
C.F.R. §109.21(d)(1), Complainant’s allegation that AFSCME PEOPLE’s independent
expexidituaus are cocrdineted is not credible, and Complainaut’s lqgal conclusions repult ftoin
mere spuculation and are onwarzanisrt. Thus, fise aompinint fails te give s to a nExomble

.innirmce that a violation has oocunind. Far this ressom, the Commissien shouid find that there is

no reason ‘o believe that AESCME PEOPLE éus violaied the Ant ar the Commission’s
regulations. See Statement of Palicy Regarding Comnfission Action in Matters at the Initial
Stage in the Enforcement Process, 72 Fed. Reg. 12545-6 (Mar. 16, 2007).

'B. AFSCME PLE’s tures Were Not C
© Communications. . :

" The facts plainly demonstrate that the communications funded by AFSCME PEOPLE
were not coordinated with any candidate, mmdidate's committev, politieal paity comrmittes or an
agent of any of those. Fast, ta emmure that neither AFSCME’s nor AFSCME PEOPLE'’s public
communications for the 2010 elections would be coordinated with any Federal, state or local .
candidate or polmcal party, AFSCME established a staff firewall policy in amcmrdance with 11 -
C.F.R. § 10921(h).’ Second, the fact that AFSCME PEOPLE’s independent expenditures were
made after the publication of the:Roll Call and Politica stories cited by Complainant was a result
of budgetary planning, not a result of a request or suggestion described at 11 C.F.R. § 109.21.

$ This Grewall policy is described in Attachments 1 and 2° attached hereto.
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1. All Material Decisions Regarding AFSCME PEOPLE’s Independent
Expenditures Wore Madls By An Indfvidual Subjéet to AFSCME’s
Firewall Pol_lcy.

” On March 2, 2010, four AFSCME employees were assigned to work on the

" "AFSCME/AFSCME PEOPLE Independent Expenditure Program (“IEP™): i See Attachment 2 at
1. The IEP ineluded all communications to the general public funded by either AFSCME or
AFSCME PEOPLE. See Attachment 2 at 2. Persons assigned tp the IEP were prohibited from,

* among other things, communicating with candidates, candidare committees, political party

committees (and any agent of those), or with any AFSCME officer, smff member, affifiate
oflicer, afffiate staff meraber or APSCME censultant not ussigned to tire 1EP reparding any non-
publio informmticn abzut any exntlidate’s caepaign pians, projects, activities ar needs, or évout

- any nan-public Mmahm mganling IEP eonmunrenfmu Sm Attnohramg 2 at 2-3,

Attachment 1 at 2

. Furtker, AFSCME employees assigned to the IEP were prohibited from conducting any
IEP work as a result of any request or suggestion of a candidate, a candidate’s committee,a

- political partyoranggent of any of those. See Attachment 2 at 3. They were also-prohibited
. ﬁomthllonnganyaspéctofanIEPeonnnmueunonmmspmsetoanyrequestorsuggesﬁonof

any candiduate, candidate’s commiiftee, political pacty er an ugat of one of thove. See
Attachment 2 at id.

. Rishsed “Ricky” Fallar wes assigped to silminlster the IEP program: Sae _F.ellu Decl. at
2. Mr. Feller was assisted in managing the day-to-day operations of the IEP by Seth Johnson,
and Mr. Feller and Mr. Johnson reported to Paul Booth for the purpose of receiving approval for .

.the expendituré of AFSCME ar AFSCME PEOPLE funds. See Attachment 1 at 1. However, it

was Mr. Feller’s responsibility to select the Federal, state and local races where AFSCME and/or
AFSCME PEOPLE would make IEP communications relating to the 2010 elections. See Feller
Decl. at 3. In particular, it.was Mr. Feller who decided that AFSCME PEOPLE would make the
commmnications complained of in this matter, and lre was responsible for approving all material
aspouts of these communications. See Fcller Decl. at 3. While making thuse declsions, Mr.

Feller complied with the temms set jbrih in AFSCME’s m'emui poiicy See Failer Deal. ai 4 —
10. :

2. The Timing of AFSCME PEQPLE’s Independext Expenditures Was a
Resuit of Budgetary Plenning and Not a Product nf 3 Request or
Suggestion Described at 11 C.F.R. § 109.21(d)(1).

The entire time he was assigned to the IEP, Mr. Feller never received a request or
suggestion from any candidate, candidhte’s committee, political party committee or an agent of
any of those for AFSCME or AFSCME FEOPLE to fund hny commuiication. See Feller Décl. -
at 8. And, no 2010 IEP work or communicatiens resulted from any requust or suggestion of any

S Qne of these employees, Lawy Scanlon, was rewasigned to a differont program withia 24-house and did st porfonn .
any IEP-re\ned work. The other thiee asgployaes, Patl Benth, Ricky Feriar and Seifs Johnson were axigned to the
[EP thraugh the general elegtion.
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candidate, candidate’s committee, political party committee, or an agent of any of those. See
Feller Decl. 2t 7, 9. Nor was any AFSCME or AFSCME IEP commtinivasibn mmde ih respense
to the foll Call ne Politioe sivrits weich secve as the basis for Compixinentis angos allepativa.
See Feller Del. at 10.

2sAs disenssed above, the only specific fact Complainant offers in support of its unfounded

" allegation is the fact thst AFSCME PEOPLE inereased its indepndent expenditiré activity after

the reports in Roll Call and Politico were published in' September 2010. See Oomplamt at5s.
However, as Mr. Feller explains in his declaration, AFSCME PEOPLE’s increase in spending
resulted from a budgeting strategy Mr. Feller employed from the beginning of the IEP. See
Feller Decl. at 11 — 3. The tunds budgeted to the IEP were comprised of both AFSCME
treasury funds snd APSCME BEOPLE funds.” See Feller Decl. at 11. Mr. Feller’s budget plan

was to spond only AFSCME trequury fiemls to pay for IEP activitios as long as possible before
spening any AFSCME PEOPLE fuads. See Falbx Decl. nt 11 — 12.

The public record supports Mr. Feller’ s stateneent that bis plnn was to rely on AFSCME
treasury funds for IEP communications as long as possible before-using AFSCME PEOPLE
funds. During the period April 1 through June 30, 2010, AFSCME made $2,161,117.70 in

.. "independent expenditures.- See Form 5-July 15,2010 Quarteﬂykeport. American Federanonof :
. State, County & Municipal Employees, AFL-CIO, at fec.gov.

During the same period,
AFSCME PEOPFLE made none. See Form 3X, May, Juno and July 2010 Monthly R ?o
Anreritan Fedbration of State, County & Musiicipal Employees PEOPLE, st fec.gov.” From July
1, 2010 thraugh Septmmbar 30, 2010, AFSCME reade $3,298,037.27 in independent

. exnueditures. .See Farm 5 Octobee 15, 2810 Quartarly Re:uort, Axnesivan Federation of State,

Cmmty & Mueiripal Employces, AFL-CIO, at fec.gov.'® Daring that periad, AFSCME
PEOPLE made none. See Form: 3X, August, Septemtmr and Ocinlser 2010 Monthty Reporls

- American Federation of State, County & Municipal Employees PEOPLE, at fac.gov.'!

In October 2010, Mr Feller ﬁnally resorted to using AFSCMB PEOPLE funds for IEP _
communications. See Peller Decl. at 13.. From October 8 through October 25, 2010, AFSCME
PEOPLE maude $4,279,147 indepetident expenditures. See Form 3X, Pre-general and Post-
general Reports American Federation of State, County & Municipal Employees PEOPLE, at
fec.gov.!? Duting all of Octaber 2019, AFSCME cmede anly $1,850,523.80 in imixpendent
expenditurss. See Form § Rqpaxts fiimi October 1, 8, 20, 27, mnl 28 2010, Americom Federotian
of State, Caunty & Municipal Employeas, ARL-CIO, at fec. gov :

To reiterate, the enly specific faqt underlying Complxrmnt’s allegation that AFSCME
PEOPLE mordinatui its spending, is the fact that AFSCME PEOPLE’s spending «owrred.aﬁer

"Theaeﬁmdswmatdlumummmnedmsepmbmkmnumdmnmmwﬁmdsmcommgbd
:vnhAFSCMEPEOPLEﬁmds
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the publication of the Rol! Call and Politico stories cited by Complainant. See Complaint at 5.
Aa tite public revord demonstrutes — and as Mi. Feller explains —~ AFSCME PEOPLE’s inorsuséd
spemling occusned only bovemese tis AFSCME tmsuryfunda ire the-awtsrall [EP budpet heed
largely tmon depletad by October 2010, and by that pozui the AFSCME BEQPLE fonds
cosnprised thn.bul. of the IEP’s mnnmg funds. - . s,

The facts set forth above plainly contradict Complainant’s specious allegahon that
AFSCME PEOPLE independent expenditures were coordinated communications under 11

*C.F.R. § 109.Z1. AFSCME employees and consultants working on AFSCME and AFSCME
. PEOPLE IEP communications were subject to a staff firewall that complied with 11 C.F.R.

109.21(h). The person responsible for making materild decisions sbout the IEP cemmunications
nevet received any ragaest or seggestion frem a cendidhis, candiftiat®s cotaniimee, political pnty

-committee or an agant of any those for AFSCME er AFSCME PEOPLE to makce eny

communinatien. And, no AFSCME or AFSCME PEOPLE eusumaniaason resultad from say

such suggeation ot request, or from the Roll Call or Politica stories referenced in the.compleint.
C. m

For the reasons set forth above. the oomplamt lacks sufﬂclent facts to allege a vnolatxon of
a statute or regulation, and even if the facts thit are alleged were true, they provide no basis for a
reason to believe finding by the Commission. Furthermore, the actual facts contradict
Complainant’s wsubntendated assertions thot Rusponddnt’s eomtmumicatinims sesulted fromn
reqtmm: or suggestisns that weuid nase thom o be “conadinated communicatiodh” within the -
meaning of 11 CF.R. § 109.21. Therefore, Resposdent respactfully sequestn that the
Commission find no reason to believe AFSCME PEOPI_hmualntedthcActor&e
Commission’s regulutlons

Thank you for your constdemxon of this submission.
| Respectfully submitted,
camm Pl
Jessica Rapitman
Enclosures

cc: L. Saunders
L. Weinberg, Esq.
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Gonmrol Coumet
| agreA i MEMORANDUM _
P | Caira ' .
prat sy To: All Intemational Staff, Councils and Unaffiliated Locals
e Gomnd ot
Fom:  Lany wa-sﬂh-m Rebinepf X~
Re: AFSCME Staff Firewat' Palicy for 2010 Elections
The purpose of this memorandum is to kMform you that AFSCNME has
established a staff “firewall® in order to comply with the Federal Election !
Campaign Act and state campaign finance laws that prohibit AFSCME from §
coordinating asrtain tynes of eublic vorsownainations with fasderal ar Jinte : '
candidaltis anpofitiasi party commiitess.
AFSOME is rushing two separste palitieal pragrama for the 2010
electiona. First, we are undertaking our member communications program
which can be coordinated with candidates and political parties. Second, we
are running an independent expenditures program which, under federal law
and most state laws, canriot be coordinated with candidates or politicat parlles.
) Thd Fedeml Elctien Commiission’'s reguRitions diRw unlors 10 insule
thenweiven from compluings allmging dlwgal arendinetos by swiablishing & |
firermll bekwaen s affingrs, sk and cossmiants warking an membarabip :
communications and thoee officers, staff and consultants working on |
independent axpanditures and other publi¢ commuicetions: For this eason, '
AFSCME has astablished a staff firewall. _
AFSCME has assigned to Ricky Felier and Sath Johnson the
responsibility of ptanning its independent expendituras on behalf of state and
federal candidates, other issue advocacy communications, ballot measure
communications t& the public, nonpartisan voter registration/get-out-the-vote
activity, and work with outside organizations engaging In independent activity
in connection with the 2868 ciaciion. Ricky and Swtir will be “wallas off” fiora
othsr AFSCHIE staff thiamgih Nowemime 2, 2018. Ricky mad Seth will repart
directly to Paxl Sooth for the purpoas of recriving approval for the sxpandiuse
of AFSCME or PEQPLE funds. Paul will also ba walled-off threugh November
2,2010. You will be notified if additional staff are walled-off.
e American Federation of State, County and Municipal Empioyeaes, AFL-CIQ

TEL (202) 7755900  FAX (202) 4520556  110f [ 7eh Saree, NW, Sulte 900, Washingson, OC 20036
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Memorandum to:
Al Intetapfioal Staff, Councils and Unaffiliated Locals

- Masch 3,2010

. In order to protect the integrity of AFSCME'’s firewall and to ensure that.
AFSCME does not engage, or appear to engage, in illegal coordination we
are asking you not to have any communication with AFSCME's wallod-'aﬂ‘
personnel about emy of the follswing sulsjsols:

1.

hhn-pumo infonmation regmiriing the phns. projects, actlvllleé.
campaign strategy, or needs of any slate candidate, federal
candidate, palitical party comumittee;

Any aspect of AFSCME's or an AFSCME affiliate’s 2010 polftical
membership communications program including, but not limited

- fo, communications that dre planned of made-as part of that

membeahip communications program or ‘activities Hhat are
planned or conduchu as ped of thidt pogrnn;

The oréextion, plumng produptien, oe distribuen pf ay - -
indeperidast expeniiture, issue advocaey comnaunication, ballot

. measure communication to the public, voter registration/get-out-

the-vots communication te the public or any information that ie
used in creating, planning, pmdueing. ar distributing such

.communications;

: The message structure, tirhing, foumut; or mtended audienwe for

voter regsstration/get-out-the-vote adtivity or ballbt measuse

activily aiswd si thv peneral publlc. or

Non-pablic informatidn abaut independent political mlmmhaas
and organizatioss ar balint maasure committase.

You can continue to communicate freely about any subject including the

-2010 election with all AFSCME officers and staff other than walled-off staff.

And, you may continue to have work-related or other communications with

Paul Ricky and Séth as fong as your cummunlcaﬂens do net involve the
subject matters listed above.

If yoo bmvm any qoestions about AFscME's feecovall polisy or how it reav

. affect your wosk for AFSCME, plessa contact Lairy Weinberg an Jessica

Robinsan in the General Caunsel’s Qffica.




